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a{alfirqvwftv4rtw +gtiavqtV4%rmeutq€qVqtqT + vfl WTf@rfidtqqzTqqq©wq
qf©qTt#wftvw%nw6wr w+or wga vr mm i,qmf+ qtwjqT+fRqa8'w6m {1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

vna w€N vr !gWr ;IT+qq:-

Revision application to Government of India:

(1) hfhunqq T@gftfhrq,1994=Ftura wm+t+qvw wn=T?RhRlt+j3\vuru=Et
TV-Wa % vqq qt-qq + +miT !qftwr wn qEftq IM, wta vmH, fBv+qrvq, ngn ftvFr,
q}2ftHIRq, qtmfhI vm, +WqqFf, q{ftdt: rlooor#t=FtqFftqTfh :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qftvr©#t§Tf++vT=i++qgRgt 6Mn VTitfbO WTrrnuwq wwT+tvr Wt
WTnrHtqq\wTWH+vrv+qTt§qwt +, vrMI WTFIHvrwTH+qT%q€fM©rwr++

4q3::,=;';WITtit qua IJll<+#n©4tyPhq I +a117 s{ 81
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P;=4g'#8cesshg of the goods in a warehouse or in storage whether in a factory or in a

-' --;'--'-- Warehouse.

/. C

; g/ {:Ff.) \$$\ in case of any loss of goods where the loss occur in transit from a factory to a

(V) qUa+qT@tW uyvrvt% +fhdfRv vm w qrvr©+ifRfMbr qanihrqr@q§m© vt
,nnqqqtvbfthbTFT++qt TNa+RTFfQalun vtr +fhMtT {t
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

A

(Tr) qftT©vrVTVT7f+qiRqTVHah<TB Muqav qt)f+RufiTwvwqrq dr

In case of goods exported outside India export to Nepal or Bhutm1, without
payment of duty.

(v) #fhrwIRT#Fwnaqr©%vrTTT qfbVHf vWtqfta TFT=R v{i aRe{gTtqT wITtf
uruq+f+w+!eTfBq wtu,wftvbnaqftaqtvqq w Trvn+ftv qf#f+n (+ 2) 1998
UHF l09 graftlHf® TROt

Credit of any duty allowed to be utilized towards payment of excise duty on fmal
products under the provisions’ of this Act or the Rules made there under md such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) +Or nwa ww (;Mig) fhnnqdt, 2001 + f+m 9 % gatT fRRf€g VM +mr tq-8 + a
xfMR t, tfqa gTi% h vfl BITter 9fqa fRqbr + dFT mv h qtzwiv-greg v+ vfR WT+qr a +a
vfhR+vrq3fqvqrqqqfbn ww qT@lw%vrq @mr TVr Iwr qfhf%#wt€ura 35-qt
fR 8fRI =R $ !'TZTq +€® #vrq dIni-6 vmm =it vft ftOqt nfIFI

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftfqw m+q7+vrqqd+q7t6qqq vr©witqrwt+%q8dt WIt 200/- $tv TTTm7#t

qw3jt q8+qm%qq%vr©t@rn©atrooo/- #F =MyTrvm#tqTql

The revision application shall be accompanied by a fee of Rs.200/- where the
mnount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

tfhnqv6, MRrwaRT Rrwufew%twftdhrRwrrfaqwr #vfl @fiTS
Appe€a to Custom, Excise, & Service Tax Appellate Tribunal.

(1) h#rBTqTqTq!-v–Fgfbf+FT, 1944 # Tra 35-dt/35-1b ajM:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3d®r®d qfbaq t gmT BrjliTt b wma =it wftTr, wft6it + qua + dba w, h€hr
wrRq qJ~% ,lj tqwht wWrarmrt©qwr Wa) # qfBrv Wr =ftfbm, g@qT4Tq # 2"' qr©r,

<SIUM TH, RTPfT, R{vTTPTT, g§TqTRIR-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd£joor? Bdlumdi Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1l000/_1 Rs.52000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac'1 5 Lac to 50 Lac md above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a brmlch of any nominate public
sector bank of the place where the bench of any nglabBIe public sector bank of the
place where the bench of the Tribunal is $ituateq.’'':;' ' " ' .:::: ")\
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(3) vfitv mtv+q{qywtqjt vr mTIv ®© eatvaqqvqtqw bfBv =nv 6r unlv aM
&rtfbn qIN nfjqRvzq bIll STVfFf% fam gdl ntt qq+RfRqTqTfjqftwfHhr
qTqTf&qwrqtv6wftvvrMrw6H$tqqwqmfMwrarg I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) qrqr@ QJ© ©fkfhrIT r970 Tvr TtqtfbT a BrIgHt -1 b #FiT ftutR:8 RR %pTr an
wqqqnqgWtWVqTf+Vfl Ww VTfbIt + wlr ++n%=gtR% vf#nv 6.50q+%r@rqrqq
qr©fb®wn8nnf® I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) tR at Tktf&7Tmqtqt fhbnF wfm+fhMt4taTqt&Tmqmf#TfqTwvrare=Rthn
qrvV, hdkr@wqqqj@q+8vTqt wftdhrqnTfbmx (qnfftfk) fhm, 1982 fRi%,reI

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) Onetq ##q©qrqqqvqv{&qrwwWqnrTrf&%wWa)v%TRw©a bTN+
t qd+gbr (Demand) # # (Penalty) qr 10% !{ wn mRT ©fqwf $1 €Tdtf%, Rf%For # wiT

10 Wag WT iI (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

hthr ngn qr@ Bit +qTqt#3tWta, qnftv $-1T qM #t vhr (Duty Demanded) I

( 1) @ (Section) 1 ID % WIfi Effi= ufir;
(2) fhnv€€#Tqahftz#tufhr;
(3) +TqZhftZ f#Fff %fhm 6 % @ThrtTfiYl

q{I{qm 'dfQ7wftv’ q VI+Ifvw$tqqqT+qwft@’qTf©vm++BFI$ wf vmfhn
VTr el

For an appeal to be filed before the C:ESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs. 10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

1994)Act

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) w gIt% + vfl wfM vlf#qwr%vq%qdqr© qqn qr©qr®yftqTftv tt Kt vFr f+TVR
q!-,–r+ 10% %vm7qr3kqd#qVWVfBqTf+V©aq WT% 10% !qmvvt$tvrm8il

In view of above1 an apped against this order shall lie before the Tribunal on

::11=1=1p115:f1bII:: :/; eo: :H::1LtA : ad:: A1::T=arE:::e: 7TH\ pen aWaEel nls put

{;I/'- +i-:i;;\$:\

ijb;Iii,'4}}
3 -\ \h_=_//



F. No. G APPL/COM/STP/4399/2023

3FitfMBllaqr / ORDER-IN-APPEAL

The present appeal has been filed by M/s. Kalpeshbhai Jagdishbhai

Bhavsar, 10, AmaQura, Nr. Dhanjibhai Bus Stand, Chandlodia Road, Chandlodia,

Ahmedabad – 382481 (hereinaner referred to as ' the appellant ’) against Order in

Original No. CGST/WT07/HG/801/2022-23 dated 30.01.2023 [hereinafter

referred to as ' impugned order’] passed by the Deputy Commissioner, CGST &

C:Ex, Division-VII, Ahmedabad North Commissionerate [hereinafter referred to as

' adjudicating authority’\.

2. Briefly stated, the facts of the case are that the appellant were holding

Servjce Tax Registration No. AATPB2982RST001 and engaged in the business of

providing taxable services. As per the information received from the Income Tax

department discrepancies were observed in the total income declared by the

appellant in their Income Tax Return (ITR) when compared with Service Tax

Returns (ST-3) filed by them for the period F.Y. 2015-16 & F.Y. 2016-17.

Accordingly, in order to verify, letter dated 07.10.2020 was issued to the appellant

calling for the details of sen/ices provided during the period. The appellant did not

submit any reply. Further, the jurisdictional officers considering the services

provided by the appellant as taxable detelrnined the Service Tax liability for the

F. Y. 2015-16 & F, Y. 2016-17 on the basis of differential value of 'Sales of

Services’ under Sales/Gross. Receipts from Services (Value from ITR) or ''Total

amount paid/credited under Section 194C, 1941, 194H & 194J of Income Tax Act,

1961” shown in the ITR-5 and Taxable Value shown in ST-3 return for the

relevant period as per details below :

H ighel
differential

Value
(difference in

value provided
in l'FR / Form
26S and STR)

Total taxable
Value Provided in

Service Tax
Return

Sale of Services

provided in
Income Tax

Return

Total Value
in TDS
(FOrm
26AS)

Service
Tax Short

Paid

2015-16

2016- 17

46,00,000

42,00,000

52,53, 1 60

48,26,500 43,03,6 1 3

9,05,906 1,31 ,356

93,975

2,25,33 1

6,26,500

3. The appellant was issued Show Cause Notice No. CCST/AR-V/Div-

VII/A’BAD-NORTH/TPD-UR/51/2C)-21 dated 26.09.2020 (in s)HI_JCN)
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F. No. G APPL/COM/STP/4399/2023

proviso to Section 73 of Finance Act, 1994 along with interest under Section 75 of

the Act. The SCN also proposed imposition of penalty under Section 77(1)(c),

Section 77(2) and Section 78 of the Finance Act, 1994. It was also proposed that

Service Tax liability not paid during the F.Y. 2017-18 (upto June 2017),

ascertained in future due to non-availability of pertaining data.

4. The SCN was adjudicated ex-parte vide the impugned order wherein :

O

a

0

a

Service Tax demand of Rs.2,25,331/- was confinned under Section 73(1) of

the Finance Act, 1994 along with interest under Section 75 of the Finance

Act, 1994.

Penalty of Rs.3,000/- was imposed under Section 77(1)(a) & Section

77(1)(c) of the Finance Act, 1994.

Penalty of Rs.3,000/- was imposed under Section 77(2) of the Finance Act,

1994

Penalty of Rs.2,25,331/- was imposed under Section 78 of the Finance

Act, 1994 with option for reduced penalty in terms of clause (ii).

5. Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

> The appellant is a consulting Engineer and registered under vide Service Tax

Registration No.AATPB2982RST00 1 .

> The alleged difference in gross receipts as per ST-03 Returns and Income

Tax Return is apparently on account of amount of service tax only. The gross

of value of receipts in ITR is inclusive of service tax while value captured in

SCN have taken to compare the gross receipts is at basic value only i.e.

without inclusive of service tax. Thus, the impugned difference is on account

of amount of service tax only in both the years.

> In support of the above, appellant submitted the following facts :

(a) Form ST-.03 returns wherein the amount of service tax can be

verified which is alleged difference in the impugned order.

(b) Copy of Profit & Loss Account

mentioned

where:
atel al {};

separately



F. No. G APPL/COM/STP/4399/2023

> The difference in gross receipts in FY 2015-16 to the tune ofRs.2,62i746/- is

on account of house rent income which is exempted from the payment of

whole ofselvice tax on it.

6. Personal Hearing in the case was held on 16.01.2024. Shri Shakir V.

Chauhan, Charlered Accountant, appeared for personal hearing on behalf of the

appellant. He submitted addition41 submission at the time of PH. He reiterated the

written submission. He stated that gross value of services declared in ITR is

inclusive of Service Tax amount.

7. 1 have carefully gone through the facts of the case, submissions made in the

Appeal h4emorandum, oral submissions & additional submission made during

personal hearing and the facts available on records. The issue before me for

decision in the present appeal is whether the demand for Service Tax amounting to

Rs.2,25,331/- confirmed along with interest and penalties vide the impugned order

in the facts and circumstances of the case, is legal and proper or otherwise. The

demand pertains to the period F.Y. 2015-16 & F.Y. 2016- 17.

8. It is observed from the case records that the appellant are registered under

Service Tax and during the period F.Y. 2015-16 & F.Y. 2016-17 and they have

filed their ST-3 Returns, these facts are undisputed. However, the SCN was issued

entirely on the basis of data received from Income Tax depallment and without

classifying the Services rendered by the appellant and the case was adjudicated ex''

parte by the adjudicating authority.

9. 1 find that the appellant was engaged in providing the consulting enginee1

services and they has submitted the reconciliation statement wherein they asserted

that they had self assessed the due selvice tax and furnished the sewice tax return

for the period F.Y. 2015-16 & F. Y. 2016- 17 under proviso to Section 70 of the

Finance Act, 1994 and the reconciliation statement for the disputed period are as

under:

Particulars

m==pts at basic value
Xi(Rem Tax Amount
inI# P&l A/c

Nr CNM ss Value as

F.Y. 2015-16

46.09,000/.
6,34,160/.

52,43, 160/.

55,05,906/.
2,62,746/-
2,62.746/

0/. +\

F.Y. 2016-17
42,00.000/
6,26,500/,

48,26,500/,
48,26,500/,

0/Balance

Difference
Fen ome



F. No. G APPL/COM/STP/4399/2023

9.2 Upon examining the submissions made by the appellant, I find that the

appellant have filed the ST-3 and paid the due amount of Service Tax. HaIF'yearly

Service Tax Return details are as under:

F.Y. 2015-16

Return Period
Taim) Value

Service Tax paid

Ml il-September
mo
2,84,160

October-March

25,00,000

3,59,000

Total

46,00,000

6,43, 160

F.Y. 2016-17

=Period
Taxable Value

Service Tax paid

wil-September
mo
3,11,500

-October-March
21 ,00,000

3,15,000

Total
42,00,000

6,26,500

10. 1 find that there is a shod payment of service tax on the taxable value of

Rs.9,000/-- (46,09,000 – 46,00,000), and they did not submit any documentary

evidence for their rental income earned by them during the F.Y. 2015-16. They

only reconciled the rental income as exempted from leviability of service tax.

SInce, they have not produced concrete evidence to support their claim and they

did not even get an opportunity to attend the personal hearing & submit their

defense submission before the adjudicating authority, therefore, I am of the

considered view that it would be in the fitness of things in the interest of natural

justice that the matter is to be remanded back to the adjudicating authority to

evaluate the appellant’s claim following their submission and adjudicate the

matter accordingly .

11. Accordingly, the impugned order is set aside and the matter remanded back

to the adjudicating authority for adjudication afresh. The appeal filed by the

appellant is allowed by’ way of remand.

12. wfhqatnavf#IT{wft©mfMTu@ntvaft+tf%nvrar81
The appeal filed by the appellant stands disposed of in above terms.

3Tqqa (mM
Dated: ag .02.2024
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M/s. Kalpeshbhai Jagdishbhai Bhavsar,

10, Amarpura, Nr. Dhanjibhai Bus Stand,

Chandlodia Road, Chandlodia,
Ahmedabad – 38248 1 .

Copy to :

J

1.

2.

3.

4.

The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

The Commissioner, CGST and Central Excise, Ahmedabad North.

The Deputy / Assistant Commissioner, CGST & CSX, Division - VII,

Ahmedabad North Cornmissionerate.

The Superintendent (Systems), CGST, Appeals, Ahmedabad, for

publication of OIA on website.

6. PA File.
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